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Tres section of the FEDERAL REGISTER
contains regulatory documenis having genecal
sppiicabilly and legat efiect. most of which
are keyed to and codified in the Code o
Feaarat Regutations, which: i published under
50 ties pursuant ¢ 44 U.S.C. 1510,

The Code of Faderal Reguiaiions 15 soid by
the Supernitendent of Documents. Prices of
new books are listsd in tha firdt FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SEGURITY

U.S. CitizensHip and linmigeation
Services

8 CFR Part 245

{CIS No. 2420-07; Docket No. USCIS-2007-
0047]

AIN-1615-AB52

RéiMovil of Receipt Requirewent fof
Cettdin H and L -Adjustraerit Applicants
Returning From a Trip Outside the
Unfted States

AGENCY: ULS. Citizenship and
lunigration Services, DHS.

ACTION: Firal rule,

SUMMARY: This rule reruoves the
requiremsnt that certain Hand L
nonimuuigrarts feturning ta the United
States follawing a trip abfoad must
firesetit a recéipt notice for their
sdjustment of stitus applications to
avoid having such applications deemed
abandoned. The purpose of this nermw
change $ to remove afi uilnecessary
documentation roquirentent from the
regulations that the Department of
Homeland Sscurily has determined
causss gn undue burdon un Haud L
tienimimigrants.

DATES: Effective Dale: This rule is
effective November 1, 2007.

FOR FURTHER INFORMAT(ON CONTALT:
Carol Vernon. Regulations and Produci
Managsment Division, Domestic

. Operaticns, U.S. Gitizenship and

Inumigration Services, Department of
Homeland Security, 20 Massachasstts
Avenue, Room 2034, Washingten, DC
20529, telephone {202) 272-8350.

" SUPPLEMENTARY INFORMATION:

L Baékground

Travel outside the United States for
an alier; who has filed Form 1-4ES,
“Application (o Rogister Permansul

Residence or Adjust Status.” to obtzin
lawful parmanent rosident status under
section 245 of the Immigralion and
Natonality Act (INA). 8 U.S.C. 1255,
may adversely affect that application
unless the alien takes certain steps
before the mip. Most applicants must
obtain permission from ULS. Gitizonship
end Immigration Ssrvices (USCIS) to
travel priar to the trip, a process referred
1o as “advance parole.” See 8 CiR 212.5
(c) and {f}. For these applicants,
departing the United States without
advance pamle while their adjustmesnt
of status applications are pending
results in autematic abandonment il the
applications and constitutes grounds for
denial. 8 CFR 245.2(a){4}(i}{A) & {B),

Howevar, some applicants do not
need (v vbtain-advance parole prios to
depearting from the United Statss. 8 CFR
245.2(a)(4)(ii)(C) & (D). These are
applicants who dre permitted by stamute
to maintsifi a nonimmigrant status
whila they seck to obtain perfanent
resident status. See INA saction 214{h},
8 (1.8.C. 1184(h). This rulstmaking
applies to such applicants with cespect
to two qualifying nonimmigrart
chasifications: H+1 and L~1 (including
dependerits, H—4 and L-2), Sae INA
section 101()(15)(H) and (L), 8 U.S.C.
1101(a)(15)(H) and (L) {describing H and
L vonimmigrant cluseifications); 8 CFR
214.2(h) and {1), Both nenimmigrant
classifications are smuployment-hased.
H-1 nonimmigrants include the H-18
classification for “specialty o¢cupation”
workers and the H-1C classification for
certain registerod nursos. See 8 CFR
214. 21 D3)(A) and (B). L-1
nonimmigrants include tha [~1A
classification for certairf intracormpany
transf who arg gers oF
oxecutives, and the L~1B classification
for “specialized kunowladge™ workers.
Sew 8 CFR 214.2()(i)(A).

Undar curtent regulations, adjustment
of status applicants matntaining H or L
nonimmigrant status who dopart the
United States will oot be deerned to
have abandoned their applications if
they did not ebtain advance parole prior
to departure. However, upon retum fo
the United States, they wust
demonstrate ta the immigration officer
at the port of entry that they:

¢ Remain eligible for H~1/11-4 or
L~1/L~2 poninunigrant statos;

« Will resume employment witk: the
sama craplover for which they had
previcusly been autharized (v work as

sn H-1 or L~1 nonimmiigrant {not
applicable io H— or (-2
nonimmigrants);

¢ Ars in possassion of a valid H-1/H-
4 or L-1/L.~2 nonimmigrant visa (ifa
visa is required); and ’

¢ Are in posssssion of the origival
receipt notice for the application for
adjustment of status. Form [-797,
“Notice of Action” is4ued by USCIS).

Sce 8 CFR 245.2(a}{4)ii )T}
Pruserving the pendency of an
adjustment of status application in thig
manger does not apply to H-1/H-4 or
1+1/[~2 nonimmigrants who are undet
exclusion, deportation, or removal
proceedings. In such cases, the
Executive Office for Inunigration
Review of the Department of Justica has
jurigdiction over the adjustment of
status application aixd 8 CFR

. 245.2(a) A)UIA) governs the sffci of

travel abzoad on thoss epplicetians.
Bacause of its varying workload,

USCIS recogaizes that {t is not always
able to ensure immadiaté issuance and
malling of Form }-797 receipt notices
upon veceipt of an adjustment of status
application. At times, USCIS therefore
mnz -experience delays in processing
and issuing the receipt. This situation

‘places H~1B/H—4 or L-1/L-2

nonimmigrants who sre awaiting a Form.
797 receipt notice, but wish to travel
oulside the United States while their
adjustment of status application is
g:nding. in the difficult position of -
ving o decids whettiar to cancel a-
planned trip or risk denial of the
adjustment application as i result of the
daparture. Either optivn would result in
hardship to the alisn add his or her
dapenderits that the Department.of
Homeland Securily (DHS) finds is
unduly baidensome and wnnacessary.

- This is bucause it tenders otherwise

ualifying adjustment applications
doned notwithstanding the fact that
the information provided by -
resentation of the receipt (svidence of
irig of an adjustment application) is
already gvailable to DHS. An alieq
whase gdjustinent of status application
is deemed ebandoned for failing to - -
preseat & Form 1-797 receipt notice
upon readmission to the United Statez
resulting in a denial of the application
would be forced ta incur the time and
expense involved in filing a now
adjustment application.
Section 214(h) of the INA, 8 U-S.C.
tis4(h). establishing the H-1/H—4 and



61792 Federal Register/ Vol 72.

Appendix [, continued

No. 211/ Thursday, Nevember 1. 2007 /Rules and Regulations

L~1/L-2 nonimmigrant’s ability to
maintaic nonimmigrant status while
pursuing permanent resident status, is
broad and places no documentary
restrictions on such ability. Ferther,
DHS has determined, in light of
advances in database technology, that
the removal of the Form I-797 receipt
requirereat will not have any adverse
impact on its responsibifities t ensare
control over aliens seeking admission to
ae United States. Such aliens must

1 aligibility for admission, in
any case. before DHS pormits tham to
reenter the United States. In addition,
DHS creates a record of its inspection of
the alien, including the alien’s
application for adnyission.

1L, Regulatory Changes
This rule amends 8 CER
245.2{a}(4){1)(C) to remiove the
cequirement that an H-17H-4 or L~1/L~
2 nonimmigrant present an original of
the Forin 1-797 receipt notice for a
pending adjustment of status _
application upon readmission ta the
Untited, States following a tiip abtoad in
orderto-ayold sbandonment of the .
adjustment of status application as
tesult of the departure. This rule makes
no othet changes to 8 CFR
245.2(a)(4JGINC).
(1L Rulpmaking Requirements
‘DHS finds that this rule relates to
inlernsl agenty managermeat, provedure,
und-praciice and: therefore is exempt
- from the public comimant requiremgnts
of the Administrative Procedute At
(APAYunders U.5.C.553(b)(A). This
ritle dows not alter sibstantive criteria
by which USCIS will approve or deny
‘applications ot determine eligibility fue
any {inmigration benefit. Instead, this
rule relisves a document presentation
requirément for ‘certain applicants for
ilamigration benefits. Specifically, this
rule rémoves the requirement that H~1/
H-4 and 1-1/[.-2 nonimmigtants
preseént 2 For [=797 receipt notice for
their adjustment of status applications
upoij readmission to the United States
after a trip abroad in'order to avoid
having their applications abandoned.
This tfoxmmmt presentatipn
riyuirement i uhageessary sinceil
¢onceins information that is already
available to DHS. This final cule merely
&liminates an uanecessary burden on
thase arriving alisns end streamlines
agency managerent of its processes, As
a resylt, DHS is not requifed (o provide
the public with anapportunity to
submit comments on the subject matter
of thisrele. ~
- Moreover. BHS finds that good cause
exists under 5 U.S.C. 553(L)(B} to make
the rule effective upon publication in

the Federal Register without prier
notice and public comment on the
grounds that delaying implementation
of this ruleto ellow for public comrment
would be impracticable and contrary to
the public-interest. As a result of
USCIS's July 17, 2007, anpouncenient
that it would accept employment-based
Forms 1485 flled by aliens whose
priovity dates are cunrent undar
Depaztment of State Visa Bulletin No.
107. USCIS received an unprecedentad
volums of emplovinent-based
applications for adjustiment of siatus,
inciuding thase filed by Hand L
nonimmigrants. Because of the recent
surge in such filings, it will take several
woeks for USGLS to enter the necessary
data dand issue Form [-797 receipt
wntices for employment-based
adjtistment of status applications.
Theréfare, it is important for this rals to
take effect a& sooiras possible to avoid
undue hur

oR @{ih}iumts who may.
le the United States
y 1he receipt notice.

e adddition, 16 substantive rights or
obligatichs of {he affestsd. public are
changed by this rule. DHS believes the
public wi}i welcome this change, The
publig needs né tiifie to conform its
conduct $o 4s-to-avoid violation of these
regulations becanse the rule relipves.a
requirament of the existing regulations.
Further, this rule will have ne adverse
impact on DHS' adjudicatory
responsibilities or ability to track the
foreign travel of affected parsons since
DHS dlroady rocords the admission of
all nonimigrants. Por thase rensons, this
rule is effective immediately under 5

prigy

U.8.C. 558(d){1)and B}~ -

This rule relates to internal agency
manageraent, and, thevefore, is exampt
fram the provisions of Executive Ovder
Nos. 12630, 12986, 13045, 13132,
13175, 13211, and 13272. This rule is
not corisidered by DHS to be a
“signiticant regulatory action” under
Executive Order 12868, section 3({),
Regulatory Planning and Review.. .
‘Thersfors, it has ngt been reviewed by
thoe Office of Management and Budget.
Further. this action.is not a propased
rule requiring an initial or final
regnlatory flexibility analysis undey the
Regulatory Flexibility Act, 5 U,S.C. 601
et seq. In addition, this rule is not
subjoct to the National Environmental
Policy Act uf 1969 (NEPA), 42 USC.
4321 ef seq.. Title Il of the Unfunded
Mandates Refarm Act 0f'1995, 2. U.5.C.
Ch. 174, 25, or the E-Gavernment Act
of 2002, 44 U.S.C. 3501, nota.

Finally, under the Papérwork
Reduction Act of 1995, Public Law 104-
13, all Departments are required to
submit to the Office of Management end
Budget {OMBY), for reviévrand approval.

suy reporting requirements inherent in
arule. This rule does rot affect any
information collections. reporting or
recordkeeping requitements under the
Paperwork Reductivn Act.

List of Subjects in 8 CFR Part 245

Aligns, Immigration, Reporting and
recordkeeping requirezents.
® Accordingly, part 245 of chapter 1 of
title 8 of the Code of Federal
Ragulations is amended as follows:

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSQN ARMITTED FOR
PERMANENT RESIDENCE

® 1. The authority citation for par( 245
continues to read as follows:

Autharity: 8 U.S.C. 1101, 1103, 1162, 1258;
see, 202, Pub. 1., 1051120, 111 Stat. 2460,
2193; see, 902, Pub, L, 105-277, 112 Stat.
2681; 8 CFR part 2.

w 2. Section 245.2 is amanded by
revising parageapls (@)(2)01)(C) as
follows:

i) .r * . )
{€) The travel owtside of the United
States by an applicant far adjustment of

status whio is rot under exclusion, - .
deportation. or removdl proceading and
who is in lawful H-1 er L1 status shall
not bé dvemed an ebiandoninent of the
application if, upon returning to this
country, the alien rémains eligible for H
or L status, i coming to resume 5
emploviment with the same employer for
whom he or she had previously been
authorized to work as an H-1 or L-1
ronimmigrant, and, is-in possession of
4 valid H or L visa (if reqiiived). Thd. -
travel’ outsidé of the United States by an
applicant for adjustiment of status who
is not under exclusion, deportation, or
remayal proceeding and who s tn
lawful H—4 or L~2 statys shall not be
deemdd an sbandomment of the.
application if the spoude ar patent of
such alien through whom the H~4 or L~
2 status was obtained js maintaining F-
1 or'L-1 status and the alien remains
otherwise eligible for H—4 or L-2 status,
and, the alien is in possession of a valid
H-4 or L2 visa (if reuired). The travel
qutside of the United Sfates by'an” =~
applicant for adjustment of status, who
is not under exclusion, deportation, or
remgpval proceeding and wheisin
Tawful K~3 or K—4 stdtus ghall not be
deemed an atiandonment of the
application if, upon returning to this .
country, the alien s in possession of a
valid K- or K—4 visa and remains
¢ligible for K-3 or K— status,
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